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does not warrant the validity of the instrument and hence would not 
be estopped, without specific legislation to that effect, to set up the 
invalidity of the original instrument under a foreign law. In a 
number of foreign countries both the endorser and the acceptor are 
made liable under the above circumstances by express legislation. 15 
While the foregoing argument would lead to the conclusion that, 
in a case like the instant cases, the American courts should on 
principle apply American law to determine the rights of all parties, 
this criticism of the American decision should not obscure the 
fact that it was not only in accord with the great weight of American 
authority, but was a binding adjudication between the parties. 
Rightly or wrongly, it settled the rule for this case that English law 
was to apply, and no question of its theoretical soundness will justify 
the English court in "throwing the parties back on American law." 



AMENDMENTS FROM EQUITY TO LAW AND THE STATUTE OF LIMITATIONS 

Looked at from different viewpoints a given set of facts may be 
regarded as giving rise to different causes of action. A trespassory 
taking and carrying away of another's chattel, for example, may be 
looked at as an unlawful invasion of another's possession, for which 
the common law remedy is an action of trespass ; it may, on the other 
hand, be viewed as an assertion of that kind of unlawful dominion 
over another's property which we call a conversion, for which the 
common law action is trover. 1 Again, according to many authorities, it 
may be treated (where the chattel is permanently retained by the tort 
feasor) as resulting in an unjust enrichment for which an action of 
indebitatus assumpsit for goods sold and delivered will lie. 4 If to the 
trespassory taking and retention there be added the additional fact 
that the chattel has been sold by the tort feasor, it is universally held 
that an action for money had and received may be brought. In other 
cases either trespass for injury to person or property or trespass on 
the case for negligence resulting in injury to person or property will 
lie — e. g., where one negligently drives his carriage against the person 
or property of another. 3 In still others, the injured person has his 
choice between legal and equitable actions. An example of the latter 



" German Bills of Exchange Law, art 85 ; Argentine Commercial Code, art 
738. See also English Bills of Exchange Act, sec. 72, subsection (1), 
proviso (b), discussed in the text 

1 Basset v. Maynard (1601, Q. B.) Cro. Eliz. 819, is one of the early cases 
so holding; see also 1 Rolle, Abr., 105 (M) pi. 5. 

a One of the best discussions of the problem involved is found in the opinion 
in Braithwaite v. Akin (1893) 3 N. D. 365, 56 N. W. 133. 

' Williams v. Holland (1833, C. B.) 10 Bing. 112. 
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kind is found where property has been obtained by means of fraud- 
Here if the property conveyed be real estate, it may be recovered by 
bill in equity ; on the other hand, the injured party has his option to 
retain what he received from the defendant and sue at law for 
damages in an action for deceit 

In cases of this kind the question arises whether commencing an 
action in which one of two or more alternative remedies is asked will 
stop the running of the statute of limitations against the other 
remedies, at least to the extent that the plaintiff may amend his state- 
ment of claim so as to shift to one of the other points of view with- 
out being subject to defeat by a plea of the statute. This problem is 
involved in the recent case of Friederichsen v. Renard (1918, U. S.) 
38 Sup. Ct. 450. The petitioner in that case filed a bill in equity in 
the United States District Court for the District of Nebraska, asking 
for the cancellation of a deed to land, on the ground that the defend- 
ants had obtained the same by fraudulent representations as to land 
which the petitioner took in exchange. The master to whom the 
case was referred reported that the plaintiff had lost the right to 
equitable relief because, after learning of the fraud, he had cut a 
quantity of timber on the land received from the defendants. The 
case was then, pursuant to equity rule 22, transferred to the law side 
of the court, and the plaintiff was permitted to file an amended 
petition praying for a judgment at law for damages for deceit. To 
the amended petition the defendants pleaded the Nebraska four year 
statute of limitations. The District Court held that the cause of 
action stated in the amended petition was barred by the statute. This 
judgment, affirmed by the Circuit Court of Appeals, was unanimously 
reversed by the United States Supreme Court, on the ground that 
the causes of action stated in the original petition and in the amended 
petition were but different aspects of one transaction, and that, for 
the purpose of preventing the statute of limitations from continuing 
to run against them, suit on one was suit on bom. 

The result reached by the learned court seems equally sensible and 
sound, but it departs very clearly from older traditions. Obviously, 
so long as law and equity were administered by separate tribunals, the 
petitioner in the principal case would have been unable to meet suc- 
cessfully the plea of the statute when, after losing in the equitable 
proceeding, he began the suit at law. Now that one tribunal 
administers both law and equity, however, the problem should be 
treated as not different from that in cases in which the plaintiff seeks 
to amend from one common law form of action to another. In cases 
of the latter kind the various jurisdictions have rules of varying 
strictness and liberality. In some an amendment which seeks to shift 
from one common law form to another, as from trespass to case or 
case to trespass, while permissible as an amendment, is regarded as 
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substantially beginning a new action and so subject to a plea of the 
statute of limitations, even though it is apparent that the same general 
transaction is involved.* Other courts take a more sensible and 
liberal view, similar to that in the principal case, and do not allow 
the statute to defeat an honest litigant who has been trying to enforce 
his rights, but who has been badly advised by his lawyer as to the 
precise remedy open to him. 5 The question is, it seems clear, purely 
one of the fair construction to be given to the statute of limitations, 
t. e., what may fairly be called starting suit within the meaning of the 
statute so as to give the defendant fair notice of the nature of the 
plaintiff's claim? In certain jurisdictions — fortunately few in num- 
ber — a most narrow and illiberal view prevails, viz., that a declaration 
which omits absolutely an essential allegation may not, after the statute 
has run, be amended to insert the missing allegation, even though no 
attempt is made to change the form of action.* The reason given for 
this illiberal view is that the original declaration was defective in 
substance and so in legal effect equivalent to no declaration at all. 
Decisions of this kind cannot be supported upon any ground of policy 
or fair dealing. The rules which determine what allegations must go 
into a declaration or statement of claim are necessarily in many 
respects arbitrary, and a litigant ought not to lose his cause of action 
because his attorney has made an error of the kind in question. For 
this reason the rule in most jurisdictions is contrary to that estab- 
lished by the courts just referred to. T The just rule would seem to 
be that where there has been a fair and honest attempt within the 
statutory period to enforce the rights growing out of the transaction 
in question, a plea of the statute should not be permitted to bar the 
plaintiff from shifting to a different remedy, although the result may 
be to change from one form of action to another, or even from equity 
to law or law to equity. It is indeed fortunate that the Supreme 
Court has added the weight of its great authority upon the side of 
justice and common sense. 

FOREIGN INHERITANCE TAXES AS DEDUCTIBLE ADMINISTRATION 

EXPENSES 

The increasingly prevalent mode of taxation commonly known as 
the inheritance tax is usually based upon the theory that the tax is 
laid upon the legal privilege of the legatee, devisee or heir to acquire 
property of the decedent by will or by descent. 1 The measure of the 



*Hess v. Birmingham Ry. Co. (1906) 149 Ala. 499, 42 So. 595. 
'Reynolds v. Missouri, K. & T. R. R. Co. (1917, Mass.) 117 N. E. 913. 
• Foster v. St. Luke's Hospital (1901) 191 111. 94, 60 N. E. 803. 
T McLaughlin v. West End St. Ry. Co. (1904) 186 Mass. 150, 71 N. E. 317. 
1 While the tax is commonly described as a tax on the privilege of succes- 
sion, it is believed to be more strictly accurate to consider it a tax on the 



